IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NOS.310 & 311 OF 2017

DISTRICT : PUNE
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ORIGINAL APPLICATION NO.310 OF 2017

Shri Namdeo Dattatraya Holkar. )
Age : 54 Yrs, Working as Head Constable, )
Residing at Room No.186, Old Police Line, )
Shivajinagar, Pune — 411 00S. )...Applicant

Versus

1. The State of Maharashtra. )
Through Chief Secretary, )
Mantralaya, Mumbai - 400 032. )

2. The Additional Chief Secretary. )
Home Department, Mantralaya, )
Mumbai - 400 032. )

3. The Commissioner of Police.
Pune Police Commissioner Office, )
Camp, Pune - 411 001. )...Respondents

WITH

ORIGINAL APPLICATION NO.311 OF 2017

Shri Subhash V. Pawar. )
Age : 46 Yrs, Working as Head Constable, )
Residing at Sai Chhaya Apartment, )
Room No.1, Near Jaideep Mangal Karyalay,)
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Sonwari Road, A/p. Saswad, )
Tal.: Purandar, Pune — 411 00S5. )...Applicant

Versus

1. The State of Maharashtra & 2 Ors. )...Respondents

Mrs. Punam Mahajan, Advocate for Applicants.

Mrs. K.S. Gaikwad, Presenting Officer for Respondents.

CORAM : A.P. KURHEKAR, MEMBER-J
DATE : 09.12.2019
JUDGMENT
1. The Applicants have challenged the punishment of imposition of

two increments with cumulative effect imposed by Disciplinary
Authority by order dated 13.06.2014 and confirmed by Appellate
Authority on 11.11.2016 invoking jurisdiction of this Tribunal under
Section 19 of the Administrative Tribunals Act, 1985. Since both
these O.As are arising from common facts and common orders, they

are being decided by the common Judgment.

2. Shortly stated facts giving rise to these O.As are as under :-

The Applicants in both the O.As were serving as Police
Constables. The incident giving rise to the departmental proceedings
occurred on 10.08.2013. That time, the Applicants were posted at
Hadapsar Police Station and both were on Marshal Duty of patrolling
in the jurisdiction of Hadapsar Police Station. On 12.08.2013, news
of corruption by Police Constables at Solapur Road Check Post was
flashed on TV9 News Channel. According to the said news and video

clips, the Police Constables were shown taking bribe from Truck



3 0.A.310 & 311/2017

Drivers during checking of vehicles transporting sand at Solapur Road
Check Post, which falls within the jurisdiction of Hadapsar Police
Station. In view of the said news of corruption, the preliminary
enquiry was conducted and statement of Truck Drivers, etc. was
recorded. Accordingly, the Applicants along with 3 other Police
Constables viz. S.R. Pille, M.J. Dhope and A.C. Nangude, who were
deputed at Solapur Road Check Post at the relevant time were charge-
sheeted for accepting bribe from Truck Drivers for misconduct in
terms of Rule 449 of Police Manual. Accordingly, the Enquiry Officer

was appointed. The Applicants and other co-delinquents pleaded not

guilty.

3. The Enquiry Officer on completion of enquiry submitted report
to the Disciplinary Authority with the finding that the charge of
acceptance of bribe from the Truck Drivers is not established.
However, he held that Head Constables S.R. Pille, Dhope and
Nangude (co-delinquent) disobeyed the orders of seniors and halted all
Trucks without making verifying it and caused obstruction to traffic
and thereby committed misconduct. As regard present Applicants viz.
Police Constables Holkar and Pawar, the Enquiry Officer held that
though they were deputed on Marshal Duty, they were found present
at Solapur Check Post halting Trucks carrying sand, and therefore,
guilty of dereliction of duty. As such, the Enquiry Officer though
recorded specific finding that charge of accepting bribe is not proved,
he held the Applicants guilty and forwarded Enquiry Report to the
Disciplinary Authority. In turn, the Disciplinary Authority after giving
Show Cause Notice to the Applicants passed order on 13.06.2014
imposing punishment of withholding of two increments with
cumulative effect. The Applicants unsuccessfully challenged the order
of Disciplinary Authority in appeal. The Appellate Authority by order
dated 11.11.2016 confirmed the order of punishment. Being
aggrieved by it, the Applicants have filed the present O.As.
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4. Smt. Punam Mahajan, learned Advocate for the Applicants
seriously assailed the impugned orders contending that there was
only one charge of acceptance of bribe which Enquiry Officer as well
as Disciplinary Authority held not proved but surprisingly they were
punished for totally different alleged misconduct of obstructing the
Trucks and causing inconvenience to the Traffic, which was not at all
subject matter of the charge. She, therefore, submits that the
impugned order of Disciplinary Authority confirmed by Appellate
Authority holding the Applicants guilty and imposing punishment for
altogether different alleged misconduct without there being any
specific charge is totally unsustainable in law. In this behalf, the
learned Advocate for the Applicant referred to the decision of Hon’ble
Supreme Court in (2006) 5 SCC 88 (M.V. Bijlani Vs. Union of India
& Ors.).

5. Per contra, Smt. K.S. Gaikwad, learned Presenting Officer made
feeble attempt to justify the order of punishment but fairly concede

that there was no specific charge for which the Applicants were held

guilty.

6. At this juncture, it would be apposite to see the charge framed
against the Applicants in Disciplinary Enquiry, which are reproduced

as under :-

i

WEAl/YER TAIR.WUeet .WR/0EE TASLET 3. TaA/¥880 TA.SLEGHR 9.
qWRT/YECC TA.E TR A AAYD SRR WX 8. WY/ .M TGS D AT
gl Q@R Afel JATeht 3ig el AT Wl A PR 3ecteda HRUR q dbeiedl IsTauli=l
Tedla afdd, uat, AstEEER 3™ Nadsa Bt 3E.

dedt 9.ulga/YER PA.IR.Meet R.WR/VEE TASLBMU 3. UlE/ 8880 Ba. St Elesebr
8.QMR/GECC TA.E. AR Ad AT R AR Q. Wi/ 3. AES ARTH A 22
&t 90/¢ /093 A EEWR WX gEltd AP AT dHURE UeRER A aga dfesot
AHEE HATAAR HAAG A £ AetD AABZA FANH T HAA AT T
A @ ot Afsht TARA dett 313, AR Eiwona Hest Ui HHet A WellA BHAR
2 (FEE Ad) 3UUIE 3R UL FA 31B.
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JRA A adE g WelA oA 1eNHfRI, IsaERR a Rrasisn &R 3. F3IYA
gFe dichiA 3ttdfema 9989 = frid R8(9) UAm @ WelA Heg3iet Hol-9 = forEd 88l
A BRAGA Ui 308,

7. It is thus explicit that there was only one charge of accepting
bribe from the Truck Drivers and there was no other charge of
checking vehicles unauthorizely and thereby caused obstruction to

Traffic for which they were held guilty and subjected to punishment.

8. The perusal of Enquiry Officer’s report reveals that 7 witnesses
were examined including Truck Drivers and Truck Owners, but none
of them deposed about demand or payment of bribe to the Applicants.
The Enquiry Officer, therefore, recorded the finding that the charge of
acceptance of demand or acceptance of bribe is not proved. However,
he held the Applicants guilty with finding that though they were
appointed on Marshal Duty, they were found present at Solapur
Check Post and halting Trucks unauthorisedly and thereby
committed misconduct. The Disciplinary Authority accepted the
report after giving Show Cause Notice to the Applicants. Here, it
would be apposite to reproduce conclusion of Enquiry Officer, which

is as under :-

“Forspd : - TR ReplieRoR G wde 3Rt Tl SUARt 0t &1 fUeet 3 S9E AbEE! AeeaR
BIURIE UBR Algal ARt GHd AEd d Ues! AEel 3R 3 GAd 3MEa. A@asa et
aRwid (auifE. /aifE-0eg) sk 3ceiad dat 3. aRd Aldied IdNA AR D Blosebe,
@R, BlU, JAEELS g £ AD Flald gId [HBadE GHd 3RIE Hlog! U dacd™ Gya aa
AR aAT ARfleR Al TA@HE FAAR Aiatt UA APNAASEA fehar AR eanaa et @l
REEAE R dtbelt RFETE G cten @ Al AR W gal8g/gledr a
qiRT/8E ¢ tar Afen Feld YR FAM AdAciel AN Jeal A AR ABEE! TlecdR SGA
a1 £ 3Eidaren Gad 3ugd.

3ua Atan atte q.fa qLf. (98) aEt Slong usra 3ide AP ags 3Ega
(DA ACTDB! B U PR BIUE M YHRA AP &S - Bad Aerla aga 2
HANA SR AE (BRI Aiage 34 ABIDA FNHA HS a2 QM TSRS Jaell e
3RAATE A T g AR g Al 2o tetadrEn Gaa 3ugd. asa mar At stia
gdes aASE Retcen e eeiae H5e dlggd £ HEYE £ Aletd Al Aar/graiaiee
HBA ARIHBIA 3HEAA At Dt g, Adehd S -R A adtgr Afsh Ak Uigedt e w5
UARIA bell ABD ST TR qeldl Ufas AfeE et 303, Rl Al Yore
AR DoAEd BOAE Gl dpfAD Bzt Aq . g pER Uigen HHam
digan/gER fuewt, st ateid SNeerR Sceite H5el AIEal AN 3 HIAl Ul Aefetl 3N Atsat
3EA. aAT WRA/VEEE S A, FEWR TAT W/ CY9C IS FA. FTAE Aot B
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IR 3THEA HHe Al ABID BIR £ ST BPRUS!/ABAR BHIUE UBR ARBaT &
A AEIHRA 3EAB! BT H5a = Bl HHP e Arepeliere froasst i 3n3.

Al U W FALYYY/Fipdr a WR/GECC TR RIS SRR Al AR
S A AAA IAARN JEAT QA AR ABEG UleeaR SIgE dqGR £ Hsamen A a
3MEd. 31N UBR ekt =i HAAA SUagdes geialta Hoe Aprreiiudt AR dige®r g
£ 3Eiet 3MRd. 3ol UBR AR AR Al ia HAA B Ddedr Al Re=
B Aa 3. At TR AR AN A FHE BILAEA UGS ARl HRATG BOA
feretclt 3.

9. It is thus obvious that, though the charge, which was the
subject matter of enquiry held not proved, the Applicants were held
guilty for altogether different alleged misconduct, which was not
subject matter of the charge in D.E. In so far as these Applicants are
concerned, material to note that they were held guilty on the ground
that they were on Marshal Duty but found present at Check Post
halting the Trucks and caused inconvenience to traffic. This is the
alleged misconduct attributed to them at the end of enquiry which

was not subject matter of charge.

10. Needless to mention that when any disciplinary action is
proposed against the delinquent servant, it is imperative that definite
charge or charges should be framed based on definite allegations. If
there is reliance on particular Rule or Regulation, it must be set out
in charge. If a person is not aware as to what the allegations are on
which the charges are framed against him are founded, he cannot
possibly by projecting his own imagination discover all the facts and
circumstances, which may be in contemplation of the authorities to
be established against him. This is one of the basic requirement of
charge, so that the delinquent is aware about the definite charge
framed against him to ensure adequate opportunity of defending
himself. It is also well settled that the charges should be precise and
not vague. The material allegations on which such charges are based
needs to be mentioned in the charge-sheet. The delinquent must be
informed of the facts and circumstances, which would be sought to be

established against him in support of the charge. Suffice to say, there
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must be precise, definite and specific charge, so that the delinquent is
in a position to meet the charge levelled against him by affording

reasonable opportunity of defending himself.

11. Whereas, in the present case, there was only one charge of
acceptance of bribe which held not proved. Except the charge of
acceptance of bribe, no other charge was included in charge-sheet.
This being the position, where the charge of acceptance of bribe held
not proved, the question of holding the Applicant guilty for being
present there unauthorizely and thereby causing obstruction to
Traffic did not survive in absence of any such specific charge to that
effect. Otherwise, this amount to holding the person guilty for the
charge to which the delinquent was not at all aware and did not get
opportunity to meet the said charge. The delinquent needs to defend
the charge specifically framed against him and he is not expected to
foresee the situation which might be perceived by the Enquiry Officer
at the end of enquiry. As such, where there was no charge of alleged
unauthorized presence and obstruction to Trucks holding the
Applicants guilty for the same, it definitely caused serious prejudice to

the Applicants as Applicants had no opportunity to meet such charge.

12. The Applicants were admittedly appointed on Marshal Duty in
hadapsar Police Station and there is no denying that Solapur Check
Post where the alleged incident occurred falls within the area of
Marshal Duty. The Applicants have specifically explained this
position while submitting reply to Show Cause Notice (Page No.30 of
Paper Book). They admits their presence on the spot but clarified that
the Check Post point being within their jurisdiction, they were present
here as a part of their duty. The relevant portion of the explanation is

as follows :-

“Fnelet syt -

3EERA WA SUAHga Alel SIS AATIA 3ot 313, [ ol I 318.
F1Rle SYERAE AFAR TANBIEN A& Acicl Jd HETA UZ o1 {6 ad FrRiso &ell &ga a
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WeltA Broasal [HeBIR Hdeuuam s foewmt suvaan stRel Siga & bl Jd g digiga
R AR GAAT D 2 B AN, AT YA 3T A SYE! B HGR WgeedR S3at
BHIE! Bl Aldcll gldl. dl Uigees! MIBA AFctl Feldietd Bidl. a 1 [Sepiolt BIE! bl Aiwett
AT AL BIUAE! IURTE 3T Delell AP AACICH FEHERE! 3! dletel dAGgal. PR
GG 3 BUAE 3@ FRIFT H3HSA 3R WA SIS A W B3l
3T RS A1 Bt Bl IRAE! DI MHATER 3T G

Fram FeR digee 8l 33U UiciA o ioldd 3R 3ME! gald ggictol &ad
FHAA RN UgeedR STSel BlE! Bles Alecll glal. Al BBl 3T HURNE AR AABEHZA
T gaciel aga fEftedt ALE TN dcd G e HiuliE! FMBHR! ARERE 3 isg
YA ST 3R AW B AT TG, A@! Ml HU far Foa et 3.

3 [I5es HUAE S LA 8 U A Setdmd Aact el Helet S ARt
AR UlgeedR AfFceEd d R ACDBI AiAGH IEENA TSAH! Deaad Al Awel et
(el 3MUe! AABAE SEATHE TR Dl 3@, A DA AR ASHHSD EEHA Aeiamt
BB BRI FRIAE B0 STHVY A 3. [IHea A AURW A@et 3@, dd
HABA DA SR 3B, BRU 3 @Al Ulgeeall HBIEt dos Al g JLaT gatd UIettol HamEl
HAATE HET FgUEd RS 33, AAE HuA R g feia sug.”

13. As such, mere presence of the Applicants at Solapur Check Post
cannot be said misconduct by any stretch of imagination. Therefore,
the finding that the presence of the Applicants at Check Post was
unauthorized or illegal is totally unsustainable. In absence of any
specific charge that they unauthorizely halted Trucks and it caused
inconvenience to the Traffic, mere presence on the spot cannot render

the Applicant guilty for misconduct.

14. Smt. Punam Mahajan, learned Advocate rightly placed reliance
on the decision of Hon’ble Supreme Court in M.V. Bijlani’s case (cited
supra). In Para Nos.15 and 25 of the Judgment, the Hon’ble Supreme

Court held as under :-

15. It will bear repetition to state that the charges which were
framed related to only non-maintenance of ACE-8 Register and non-
supervision of working of the line. In absence of any charge that he had
in fact misappropriated copper wire for his own benefit out of the
disposal thereof, the question as regard purported misconduct by way
of misutilisation of 4000 kg. of copper wire could not have been gone
into. Furthermore, it has not been shown that ACE-8 register was
required to be maintained in an appropriate form or in a particular
manner i.e. in bound form or in loose sheets.

25. It is true that the jurisdiction of the court in judicial review is
limited. Disciplinary proceedings, however, being quasi-criminal in
nature, there should be some evidences to prove the charge. Although
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the charges in a departmental proceedings are not required to be
proved like a criminal trial, i.e., beyond all reasonable doubts, we
cannot lose sight of the fact that the Enquiry Officer performs a quasi-
judicial function, who upon analysing the documents must arrive at a
conclusion that there had been a preponderance of probability to prove
the charges on the basis of materials on record. While doing so, he
cannot take into consideration any irrelevant fact. He cannot refuse to
consider the relevant facts. He cannot shift the burden of proof. He
cannot reject the relevant testimony of the witnesses only on the basis
of surmises and conjectures. He cannot enquire into the allegations
with which the delinquent officer had not been charged with.”

15. As such, the ratio of the above Judgment is that the Enquiry
Officer cannot enquire into allegation, if there was no charge to that

effect in charge-sheet.

16. In the present case, indeed, the charge framed against the
Applicants i.e. for demand acceptance of bribe was held not proved
but surprisingly, the Enquiry Officer as well as Disciplinary Authority
held the Applicants guilty for totally different aspect, which was not
subject matter of the charge. It is apparent that the Enquiry Officer
as well as Disciplinary Authority at the end of enquiry though found
Applicants not guilty for the charge levelled against them, they went
on holding the Applicants guilty by stretching the limit to the extent of
imposing punishment for the alleged act, which was not subject
matter of the charge. This definitely has caused serious prejudice to
the Applicants, as they had no opportunity to defend themselves for
the alleged misconduct. Suffice to say, the Disciplinary Authority has
travelled beyond the scope of D.E, and therefore, the punishment
imposed is not at all sustainable in law and fact. None of the witness
testifies that because of halting of the Trucks, there was
inconvenience to the Traffic. It is the only inference drawn by the
Enquiry Officer and Disciplinary Authority. True, in D.E. the charge
needs to be established on preponderance of probability and strict
rules of Evidence Act are not applicable. However, in the first place,
there has to be specific charge and then evidence in support of it.

Whereas in the present case, there was no charge at all for which the
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Applicants held guilty and secondly, there was no such evidence of
obstruction of Traffic, so as to turn it misconduct or dereliction in
duty. No doubt, the scope of interference in judicial review is limited.
However, it is well settled that where there is infringement of basic
fundamental rules or principle of natural justice, the finding of
Disciplinary Authority cannot be sustained. The present matter falls

in this category.

17. The totality of aforesaid discussion leads me to sum-up that the
Disciplinary Authority as well as Appellate Authority committed
serious error in holding the Applicants guilty for the alleged
misconduct, which was not subject matter of the charge and
consequently, the impugned orders of punishment is totally
unsustainable in law. Resultantly, the impugned orders deserve to be

quashed. Hence, the following order.

ORDER

(A)  The Original Application is allowed.

(B) The impugned orders dated 13.06.2014 and 11.11.2016
are quashed and set aside.

(C) Resultantly, the Applicants are entitled to consequential
service benefits and necessary orders to that effect be
passed within a month from today.

(D) No order as to costs.

Sd/-
(A.P. KURHEKAR)
Member-J

Mumbai

Date : 09.12.2019
Dictation taken by :
S.K. Wamanse.
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